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In the Court o! Appeals of the District of Columbia 


No. 1861. 


Angelo Schneider, Appellant, 
vs. 

American Bridge Company of New York, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. No. 49119. 

Angelo Schneider, Plaintiff, 
vs. 

American Bridge Company of New York, a Corporation, 

Defendant. 

United States of America, District of Columbia , ss: 

Be it remembered That in the Supreme Court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, and proceed¬ 
ings had in the above entitled cause, to wit: 

1 Declaration. 

Filed January 28, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49119. 

Angelo Schneider, Plaintiff, 
vs. 

American Bridge Company of New York, a Corporation, 

Defendant. 

First count. The plaintiff, Angelo Schneider, a citizen of the 
United States, resident of the District of Columbia, sues the defend¬ 
ant, American Bridge Company of New York, a foreign corporation, 
organized under the laws of to wit: the State of New York operating 
and doing business by its officers, agents and representatives, in the 
District of Columbia, and having a place of business therein; for 
that the said defendant corporation employed the plaintiff, by and 
through its agents, as an iron-worker to work in and on a building in 
Schenectady in the State of New York, known as the Power House in 
the General Electric Works in said city of Schenectady, New York, 
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ANGELO SCHNEIDER VS. 


under construction by said defendant company; and that in so doing 
the defendant was bound to furnish the plaintiff with reliable and 
safe appliances; that plaintiff was experienced in said line of work 
having been so working for about four years; that he entered the 
employ of the said defendant about, to wit: the 20tli day of Sep¬ 
tember, 190(5, at the wages of Four ($4) dollars per day: that, to wit, 
on Thursday the eighteenth day of October, 1906, the plaintiff 

2 went to work in the morning, as usual, for said defendant, on > 
said building, aforesaid, and continued his work during the 

customary hours: that about 1:30 o’clock, P. M., on said day, to 
wit, October 18, 1906, plaintiff was at work under the orders and j 
direction of the agent of said defendant, then in charge of its iron 
construction work, on said building, aforesaid, and while in line of 
his said employment, and in course of his said work as an iron- ' 
worker, on said building, about forty feet from the ground, he had 
occasion to step down from an iron girder on to a wooden plank, or 
12 inch board, furnished by the said defendant for use of its said 
employees, for scaffolds, platforms, footways and like purposes, and ' 
placed by the said defendant, by its agents, across the beams and floor 
joist of said building, as and for a scaffold, platform, foot bridge and 
like purposes, for use of the employees of the defendant including j, 
plaintiff, in the course of their work and employment: that plain- [ 
tiff had a dolly-bar or buckup-bar in his hand for use in riveting, 
and in course of his work and employment, he stepped down, with , 
due care and caution, and without any negligence whatsoever upon 
his part, from said girder upon which he was standing, upon said j 
wooden plank or board, furnished and placed by said defendant com- j 
panv, as aforesaid, a distance of about eighteen inches; that said [• 
wooden plank or board so furnished and used by said defendant com¬ 
pany, was defective, unsound, weak and unsafe, of which fact plaintiff 
had no notice, warning, knowledge or suspicion, or reason therefor, [, 
but of which fact defendant was in duty bound to have knowledge } 
take notice remedy for protection of this plaintiff; and said unsafe, ' 
unsound and defective wooden plank or board broke and gave 

3 way beneath the feet and weight of plaintiff who is a light 
man weighing only /• pounds, and plaintiff was thereby f 

precipitated and thrown, without fault or negligence upon his part, 
and while in line of his duty and employment as aforesaid, down to 
the ground, or basement of said building, and was thereby seriously 
and "permanently injured and disfigured, by and through the said ; 
fault and negligence and want of due care of the defendant: that 
plaintiff was picked up from the basement of said building uncon¬ 
scious, and, as he is informed and believes, was conveyed in an ambu- 
lance, suffering with convulsions, to the Ellis Hospital, in said city 
of Schenectady, in the State of New York, where he remained under 
treatment about nine or ten days: that, plaintiff was unconscious 
for about two days, and semi-conscious and in a (dazed condition for 
about a week, while in said Hospital: that by reason of being so pre- 
cipitated and thrown by the breaking of said defective and unsound j 
wooden plank or board, through negligence of the defendant com- 
pany, plaintiff had his right arm broken at the wrist, and his left arm 
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broken near the wrist joint and at the fore-arm (upper third) and 
suffered a lineal fracture of the skull, with contused open wound re¬ 
quiring eight stitches over center of forehead, causing an ugly scar 
three inches long; that plaintiff was otherwise bruised and shaken, 
and injured internally and externally, and his nervous system badly 
injured and affected, and he is permanently injured and disfigured, 
through the said negligence, recklessness and fault of the defendant: 
that in consequence of said injuries so received without negli- 

4 gence upon his part, plaintiff has endured great bodily and 
mental pain and suffering: that he has been continuously in 

a helpless condition, requiring the care and attention of other persons 
in nursing, feeding, bathing, etc., and he has been compelled to em¬ 
ploy a physician, and buy medicines, and has been and is prevented 
from working at his trade or any employment whatsoever, all at great 
cost and expense to plaintiff, to wit: Five hundred ($500) dollars: 
that- all of plaintiff’s injuries, as aforesaid, were and are due to the 
carelessness and gross negligence of the defendant company, and 
without negligence or fault of plaintiff, in that, without exercising 
due care, and without regard to its plain duty in the premises, de¬ 
fendant company carelessly, recklessly and negligently furnished the 
said defective, unsound and unsafe wooden plank or board, as afore¬ 
said, for the use of its employees, including plaintiff, for scaffolding, 

I platform and foot w T ay purposes, on and about said building, and 

. without regard to its plain duty in the premises, carelessly, recklessly 

and negligently, through its agents and without any fault- or negli¬ 
gence upon part- of plaintiff, caused and permitted said defective, 
unsound, and unsafe wooden plank or board, to be placed in said 
building, as aforesaid, as and for a scaffold, platform, foot-bridge, or 
footway, and like purposes for the use of its employees, including 
this plaintiff, and caused, invited and permitted plaintiff to use 
the same in the course of his employment to his great injury and 
damage, as aforesaid. 

And the plaintiff claims, that without any negligence or want of 
due care upon his part, and through the carelessness, reck- 

5 lessness and negligence of the defendant company, plaintiff 
has been injured and damaged to the extent of Fifteen thou¬ 
sand ($15,000) dollars. 

Wherefore plaintiff brings this suit and claims damages and judg¬ 
ment in the sum of Fifteen thousand ($15,000) dollars: besides 
costs. 

Second count. The plaintiff, Angelo Schneider, a citizen of the 
United States, resident of the District of Columbia, sues the defend¬ 
ant American Bridge Company of New York, a foreign corporation, 
organized under the laws of the State of New York, operating and 
doing business by its officers, agents, representatives and employees, 
in the District of Columbia, and having a place of business therein; 
for that the said defendant corporation employed the plaintiff, by 
and through its agents, as an iron-worker to work in and on a build¬ 
ing in Schenectady in the State of New York, known as the Power 
House in the General Electric Works in said city of Schenectady, 
| New York under construction by said defendant company, and that 
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in so doing the defendant corporation was in duty bound to fur¬ 
nish the plaintiff with reliable and safe appliances for his work: 
that plaintiff was experienced in said line of work having been so 
working for about four years: that he entered the employ of the said 
defendant company about, to wit, the 20tli day of September, 1906, 
at the wages of four ($4) dollars per day: that, to wit, on Thursday 
the eighteenth day of October, 1906, the plaintiff went to work in 
the morning, as usual, for said defendant company, on said build¬ 
ing, aforesaid, and continued his work during the customary hours: 
that about 1:30 o’clock, P. M., on said day, to wit, October 

6 18, 1906, plaintiff was at work under the orders and direc¬ 
tion of the agent and representative of said defendant com¬ 
pany, then in charge of its iron construction work, on said building 
aforesaid, and while in line of his said employment, and in course 
of his said work as an iron-worker, on said building, about forty 
feet from the ground, he had occasion to step down from an iron 
girder on to a wooden plank, or 12 inch board, furnished by the 
said defendant company for use of its said employees, for scaffolds, 
platforms, footways, and like purposes on said building, and negli¬ 
gently permitted to be used by said defendant company, as and for 
a scaffold, platform, foot bridge and passage way, for use of the 
employees of defendant company, including plaintiff, in the course 
of their work add employment: that plaintiff, had a dolly-bar or 
buck-up bar in his hand, for use in riveting and in course of his 
employment he stepped down, with due care and caution, and with¬ 
out anv negligence whatsoever upon his part, from said girder upon 
which lie was standing, upon said wooden plank or board furnished 
by said defendant company, as aforesaid, a distance of about eighteen 
inches: that the said wooden plank or board so furnished and used 
by said defendant company was defective, unsound, weak and un¬ 
safe, of which fact plaintiff had no notice, warning, knowledge or 
suspicion or reason therefore, but of which fact defendant company 
was in duty bound to have knowledge and take notice and remedy 
for plaintiff’s protection and safety, and said wooden plank or board 
broke and gave way beneath the feet and weight of plaintiff who 
then only weighed about 155 pounds, and plaintiff was thereby 

precipitated and thrown, without fault or negligence upon 

7 his part, down to the ground, or basement of said building, 
and was thereby seriously and permanently injured and dis¬ 
figured, by and through the fault and negligence and w T ant of due 
care of the defendant company: that plaintiff was picked up uncon¬ 
scious and, as he is informed and believes, was conveyed in an 
ambulance, suffering with convulsions, to the Ellis Hospital, in 
said city of Schenectady in the State of New York, where he re¬ 
mained under treatment about nine or ten days: that plaintiff was 
unconscious for about two days, and semi-conscious and in a dazed 
condition for about a week, while in said Hospital: that by reason 
of being so precipitated and thrown by the breaking of said de¬ 
fective, unsound and unsafe wooden plank or board, through negli¬ 
gence of the defendant company, plaintiff had his right arm broken 
at the wrist, and his left arm broken near the wrist joint and at 
the fore-arm (upper third) and suffered a lineal fracture of the 
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skull, with contused open wound requiring eight stitches over center 
of forehead, causing an ugly scar three inches long: that plaintiff 
was otherwise bruised and shaken, and injured internally and 
externally, and his nervous system badly injured and affected, and 
he is permanently injured and disfigured, through the negligence 
of said defendant company: that in consequence of said injuries so 
received, without negligence upon his part, and while in line of 
his work and employment, plaintiff has endured great bodily and 
mental pain and suffering: that he has been continuously in a help¬ 
less condition, requiring the care and attention of other persons, 
in nursing, feeding, bathing, etc., and he has been compelled 

8 to employ a physician, and buy medicines, and has been and 
is now prevented from working at his trade or any employ¬ 
ment whatsoever, all at great cost and expense to plaintiff, to wit: 
Five hundred ($500) dollars: that all of plaintiff s injuries, as afore¬ 
said were and are due to the carelessness and gross negligence, and 
fault of the defendant company, and without negligence, lack of 
due care or fault of plaintiff, in that, without exercising due care, 
and without regard to its plain duty in the premises, defendant com¬ 
pany carelessly, recklessly and negligently furnished the said defect¬ 
ive, unsound and unsafe wooden plank or board, as aforesaid, for 
use for scaffolding, platform, footway and similar purposes, on and 
about said building, and without regard to its plain duty in the 
premises, carelessly, recklessly and negligently, and without any 
fault or negligence upon part of plaintiff, permitted said defective, 
unsound, and unsafe wooden plank or board, to be used in said build¬ 
ing, and caused, invited and permitted plaintiff to use the same as a 
scaffold, platform or foot bridge, in the course of his employment 
to his great injury and damage, as aforesaid. 

And the plaintiff claims, that without any negligence or want 
of due care upon his part, and through the aforesaid carelessness, 
recklessness and negligence of the defendant company, plaintiff has 
been injured and damaged to the extent of Fifteen thousand 
($15,000) dollars: 

Wherefore plaintiff brings this suit and claims damages and 
judgment in the sum of Fifteen ($15,000) thousand dollars: 

9 besides costs. 

ANGELO SCHNEIDER, 

By RICHARD P. EVANS, 

FRED II. BENSON, 

W. W. POULTNEY, 

Attorneys for Plaintiff. 

Notice to Plead. 

Filed January 28, 1907. 

The defendant company is to plead hereto on or before the twen¬ 
tieth day, exclusive of Sundays, and legal holidays, occurring after 
the day of service hereof: otherwise judgment. 

RICHARD P. EVANS, 

FRED H. BENSON, 

W. W. POULTNEY, 

Attorneys for Plaintiff. 
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10 Affidavit. 

Filed January 28, 1907. 

In the Supreme Court of the District of Columbia. 

The plaintiff, Angelo Schneider, on oath states, that he is advised 
and believes he has a just and good cause of action against the de¬ 
fendant, the American Bridge Company of New York, a Corporation, 
for injuries received while in its employ, through its negligence and 
without negligence on his part: that by reason of his injuries so re¬ 
ceived he has been unable to earn any money since 18th day of 
October last and is so disabled at the present time, that he has no 
means or income other than that derived from his own labor, and he 
is now absolutelv without monev or means wlierebv to make the de- 

*• » i* 

posit for costs required by law: he therefore asks that the court will 
by order permit and direct the filing and prosecution of his declara¬ 
tion and suit without making deposit for costs. 

his 

ANGELO x SCHNEIDER, 
mark. 

Witness: 

B. B. WILSON. 

Subscribed and sworn to before me this 24th day of January, 
1907, by the affiant Angelo Schneider, and I certify that affiant made 
his mark because of injuries to his arm which he states prevents, 
and which appears to prevent, his use of same. 

B. B. WILSON, 

[seal.] Notary Public , D. C. 


11 Plea. 

Filed February 5, 1907. 

In the Supreme Court of -the District of Columbia. 

At Law. No. 49119. 

Angelo Schneider, Plaintiff, 
vs. 

American Bridge Company op New t York, a Corporation, 

Defendant. 

The defendant, American Bridge Company of New York, for plea 
to the declaration filed in the above entitled cause, says that it is 
not guilty as alleged. 

JOHN G. CAPERS, 

REGINALD S. HUIDEKOPER, 

Attorneys for Defendant . 
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Joinder of Issue. 

Filed February 25, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49119. 

Angelo Schneider, Plaintiff, 
vs. 

American Bridge Co. of New York, a Corporation, Defendant. 

12 The plaintiff, Angelo Schneider, joins issue upon the de¬ 

fendant’s plea to the plaintiff’s declaration. 

RICHARD P. EVANS, 

FRED H. BENSON, 

W. W. POULTNEY, 

Attorneys for Plaintiff. 


Memorandum. 

October 28, 1907.—Verdict for Defendant. 

Judgment. 

Supreme Court of the District of Columbia. 

Saturday, November 2, 1907. 

Session resumed pursuant to adjournment, Mr. Justice Wright, 
presiding. 

At Law. No. 49119. 

Angelo Schneider, Pl’t’f, 
vs. 

American. Bridge Company of New York; a Corporation, Def’t. 

The time within which to move for a new trial having expired, 
judgment on' verdict is ordered. 

Therefore it is considered that the plaintiff take nothing by his 
suit, and that the defendant go thereof without day, and recover 
against the plaintiff the costs of his defense to be taxed by the Clerk, 
and have execution thereof. 

18 Order for Appeal. 

Filed November 12, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49119. 

Angelo Schneider, Plaintiff, 
vs. 

American Bridge Company of New York, Defendant. 

The Clerk of said Court will please enter an appeal to the Court of 
Appeals of the District of Columbia from the judgment entered in 
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the above entitled cause on the 2nd day of November, 1907, and 
issue a citation to the defendant. 

RICHARD P. EVANS, 

FRED H. BENSON, 

W. W. POULTNEY, 

Attorneys for Plaintiff. 

14 Filed Nov. 14, 1907. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49119. 

Angelo Schneider 
vs. 

American Bridge Company of New York, a Corporation. 

The President of the United States to American Bridge Company of 
New York, a Corporation, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal filed in the Supreme Court of the District of Columbia, 
on the 12th day of November, 1907, wherein Angelo Schneider is 
Appellant, and you are Appellee, to show cause, if any there be, why 
the Judgment rendered against the said Appellant, should not be 
corrected, and why speedy justice should not be done to the parties 
in that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 12th day of Novem¬ 
ber in the year of our Lord one thousand nine hundred and seven. 

J. R. YOUNG, Clerk, 

By H. BINGHAM, Ass’t Clerk. 

Service of the above Citation accepted this 13th day of November, 
1907. 

REGINALD S. HUIDEKOPER, 

Attorney for Appellee. 
JOHN G. CAPERS, 

Alt’y for Appell-. 

[Endorsed:] 6 No. 49119. Law. Schneider vs. American Bridge 
Co. Citation. Issued Nov. 12, 1907. Served copy of the within 

citation on —.-, marshal. Filed Nov. 14, 1907. J. R. 

Young Clerk. Evans, Benson, Poultney Attorney- for Appellant. 

15 Memorandum. 

November 22, 1907.—Appeal bond filed. 

Supreme Court of the District of Columbia. 

Tuesday, December 31, 1907. 

Session resumed pursuant to adjournment, Mr. Justice Wright, 
presiding. 
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At Law. No. 49119. 

Angelo Schneider, Pl’t’f, 
vs. 

American Bridge Company of New York, Def’t. 

Now comes here the plaintiff by his Attorneys and prays the Court 
to sign, seal and make a part of the record, his bill of exceptions 
taken during the trial of this cause, (heretofore submitted) now for 
then, which is accordingly done. 

16 Bill of Exceptions. 

Filed December 31, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49119. 

Angelo Schneider, Plaintiff, 
vs. 

American Bridge Company of New York, a Corporation. 

Be it remembered that at the trial of this cause, on the 28th day 
of October, 1907 before Mr. Justice Wright and a jury empanelled 
and sworn to try the issues between the parties: and thereupon , 
before the opening of his case the plaintiff by his counsel moved 
for leave to amend the closing paragraph of the first count in his 
declaration by inserting the words “ upon the statutes of New York 
in such case made and provided and to amend the second count 
in the declaration by inserting therein as an additional paragraph 
the words “And the defendant has had due notice of the time , place 
and cause of aforesaid injury served as provided by Chapter 600 
of the law of 1902, of the Stale of New York: }> and the court there¬ 
upon overruled and refused to grant said motion to so amend the said 
first and second counts of plaintiff’s declaration, as aforesaid: to 
which ruling and refusal the plaintiff by his counsel, then and 
there noted an exception. 

(The Ruling of the Court.) 

The Court : “It is all right to permit an amendment when 

17 it does not interfere with the presentation of the case that 
is already made, but when you bring in a new allegation of 

fact, of which the pleading does not give the defendant notice, 
it is too late to expect to be permitted to do that, on the eve of the 
trial.” 

Mr. Evans: It has not taken them by surprise, because the asso¬ 
ciate counsel from New York called at my office, and suggested that 
the case would be tried under the laws of the State of New York. 

The Court : “I suppose you want to amend because you think 
it is necessary to have a statement that they had knowledge of a cer¬ 
tain point.” 

Mr. Evans: Yes, sir. 

2 — 1861 a 
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The Court : “If it is necessary for you to plead that, it is necessary 
for them to have their proof at hand to meet that. It is too late 


now. 


* And thereupon, the plaintiff, called as a witness in his own behalf, 
testified as follows: 

That in September, 1906, he was engaged by the defendant at its 
office in Philadelphia, and was sent from there to Schenectady, New 
York, where he was put to work by the defendant, as a riveter on 
the structural iron work on certain buildings of the General Elec¬ 
trical Works in said Schenectady, New York. That said buildings 
were some 800 feet long. That on Thursday, October 18, 1906, 
he was working on building number 85 or 86, at the furthest end 
of the building, the last part they were putting up there: that the 
iron work was the only thing started; that no brick work had been 
done there; and only the iron work was being done in that 

18 part of the building: that he was on a riveting job working 
on the building about 80 or 35 feet from the ground; that 

two other men were working with him on the scaffold and another 
called a “heater” was off further across the beams there on a scaf¬ 
fold to himself with a forge heating rivets: “the heater” throws 
the rivets to the “passer,” he would stick it in the hole and plaintiff 
would “buck it up:” that plaintiff was working with a “spring- 
dolly” a long bar with a crook on it, and you use a bolt, and it 
runs against another channel iron in places where you cannot use 
a “club dolly,” but you can use a “spring dolly:” he was using a 
spring-dolly before dinner. That after dinner plaintiff came back 
to work, and he picked up the spring-dolly off the scaffold and got 
up on to a beam over the scaffold and from that beam he clim-ed up, 
just stepped up, on a big girder about 18 inches. 

Q. What did you do that for? A. There was a club dolly up 
there, and I laid that spring dolly down on that girder and picked 
up the club dolly, and in picking it up, instead of turning around 
on the girder I stepped down on a 12-inch board which was across 
two beams there, and as I did the board broke and I went through. 

Q. What was the width of that girder that you were on? A. Well, 
about eight inches. 

Q. Why did you not turn around on that girder instead of stepping 
down? A. Well, because the board was rough and you won’t slip 
on a board. When you step down on a board you don’t slip on the 
board, where if you go to turn around on a girder you are liable to 
slip. Naturally the iron is slippery at any time, and if you 

19 go to turn around on iron you slip, and I take a board in 
preference to iron, because you will never slip on a board 

unless there is ice on the board: but the board at that time was dry 
and all, and I stepped on the board, and as I stepped on it, why the 
board broke. 

Q.. Just describe where you were on that girder. Was that on the 
inside of the building, or just how it was? A. The big girder was 
on the outside of the building, and we were working along the out¬ 
side of the building, and the scaffold was on the inside, swung on 
the inside of that girder, on what you call rafters, iron rafters run- 












AMERICAN BRIDGE CO. OF NEW YORK, ETC. 


11 


ning right into this big girder, which we were riveting at the time. 

Q. Why did you not turn around on the girder and go back, 
instead of stepping down? A. The reason I did not go back Ion the 
girder was because the board was much safer. In turning around 
on that iron girder you may overbalance yourself, so I just taken 
it as safer to step off the girder on to this 12 inch board, and walk 
right down on the board. 

Q. How much below the girder was the board upon which you 
stepped? A. About 18 inches. 

Q. Had you handled the board before? A. No sir. 

Q- Were there other boards scattered along there? A. There 
were other boards scattered along the building across them beams. 

Q- I*s that the general practice in these buildings? A. That is 
the general practice. When you walk along in them buildinjgs you 
see boards; and the company generally furnishes boards 
20 there. Nobody else furnishes them, and you naturally walk 
on them. 

Q. Is that the practice of you iron workers, to walk on the boards 
preferably to the beams? A. Yes, sir; that is our practice. If we 
see a board we would rather walk on a board in a building than we 
would a beam. 

Q,. How did that board come there, do you know? A. No, sir; 
I do not. 

Q. Do you know who furnished it? A. No, sir. I know the 
American Bridge Company furnished it I don’t know who put 
it there, but I know the American Bridge Company furnished lum¬ 
ber, because when I came there the boss showed me where the lumber 
was, when I first went there—the first morning I went to work. 

Q. What boss'? A. Mr. Kelley. He was boss of the riveting 
gang. 

Q. Was he at the head of the work, or was there any one else? 
A. No, sir; Mr. Griffith was at the head of all the work. 

Q. What did he do? A. 1 never seen him do anything but go 
along on the ground. He had authority to discharge anybody he 
wanted to, and all like that—the superintendent did, and Mr. Kel¬ 
ley he got his orders from Mr. Griffith. 

Q,. Did you ever see Mr. Griffith up there looking around at the 
scaffolding or otherwise. A. No, sir; I never did. 


Q. What happened to you after the board broke? A. 
21 After the board broke I don’t know what happened to me, 
until I woke up in the hospital. 


The plaintiff then testified at length as to his injuries and present 
disabilities; and to the sending of a written notice to the defendant 
which was produced at the trial table in pursuance of previous notice 
and which was introduced in evidence, as follows: 

Mr. Evans: If your Honor please, I should like to read this 
letter into the record now. 

The above mentioned letter, heretofore introduced in evidence is 
in the words and figures following, to-wit: 
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Washington, D. C., November 15, 1906. 
The American Bridge Company of N. Y. 

Dear Sirs: No doubt by this time, you have been told of my 
accident which occurred the 18th of October, 1906, in Schenectady, 
New York. I was working for Mr. J. C. Griffith, foreman on a 
building in Schenectady, in the G. E. Works. While I was riveting, 
one of the boards gave way and I fell to the ground. 

I received a severe scalp wound in my forehead and broke both 
arms below elbow. The wound in my forehead is getting along 
nicely, but both my arms have just this morning been put in casts, 
therefore it will be a long time before I will be able- to 'use them. 
The reason I write this letter, is because the timekeeper told me, 
during my illness in the hospital, not to listen to any attorneys at 
law, that the Company would look out for me. Trusting to hear 
from you in the near future, I remain. 

22 Yours truly, 

Mr. A. SCHNEIDER, 

Pr Miss IDA A. SCHNEIDER, 

1009 G St. S. E.j Washington, D. C. 

P. S.—Please answer soon.” 

Mr. Evans: This bears a stamp in red ink: “Casualty Depart¬ 
ment” Nov. 16, 1906. American Bridge Company of N. Y.” 

On Cross Examination plaintiff testified, that he had been working 
three or four weeks for defendant before the accident; on the build¬ 
ing called No. 86 of the General Electric Company; that there were 
four in his gang, three, including plaintiff, on the scaffold and one 
heater off to himself, with the forge that is the way we worked: that 
the gang tied the boards composing the scaffold up after the lumber 
was furnished to them: that it was necessary to use ropes to tie the 
scaffold up. Mr. Kelley showed witness the lumber, and there was 
enough lumber to put up all necessary stagings. 

Q. Was there a sufficient quantity of rope supplied by the Ameri¬ 
can Bridge Company for you to get when you might call for it, to 
build these stagings? A. I made a call one day for a new rope and 
he (Mr. Kelley) gave it to me because I wouldn’t go on the scaffold 
where the rope was rotten. 

Upright iron columns were connected by a large girder, to which 
were joined floor beams. Pie stepped from the large girder down to 
the board that was across two floor beams, and the board broke. 

Q.. That was an adjustable plank was it not that you 

23 * stepped on to? A. It was what? 

Q. A movable plank; a plank that was just laid there on 
top of the floor beams and could be shifted from time to time as they 
needed it? A. If anybody wanted to take it to move up, they could 
move it. 

Q. There were plenty of those planks around where you were 
working; and you were accustomed to shift them from place to place 
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j as you needed a place to stand on? A. If I am going along a build- 
| ing and I see a plank there I walk on it. Naturally any board that 
| the company furnishes any body would walk on. 

I Plaintiff further testifies that after he fell through, after the 
I board broke, he woke up in the hospital on Friday and the accident 
happened on Thursday; that he never saw the plank afterwards, 
and never examined it; that when he stepped on the plank he 
knew that it broke, and that the plank did not slip. 

Q. Did you place that plank there? A. No, sir: I did not. 

Plaintiff further testified that he helped to tie up the scaffold and 
had been working on it; that the board was not on the scaffold, 
the board was across two beams; that he had not been working on 
that board; that when he got off the scaffold up on that big girder 
that Mr. Wolf and Mr. Brink were taking out rivets that the in¬ 
spector had marked out; that he could not say whether he had 
passed along the top of that girder before or not; that they had 
shifted that scaffold three or four times that day; that they 

24 generally shifted their scaffold from one place to another, 

, unless Mr. Kelley would tell them to leave it there and to 

go on another scaffold; that the board that broke was not on a 
scaffold—it was across these two beams; that the gang carried the 
boards they used in the scaffold when they shifted the scaffold; that 
plaintiff did not carry a board with him to stand on when bucking 
up rivets; that he stood on the scaffold working with the rest. It 
was not customary for the riveting gang to put boards over across 
the top of beams to walk on. 

Ralph W. Palmer, a witness called on behalf of plaintiff, tes¬ 
tified as follows: 

That he went to work for the defendant, on the buildings of the 
General Electric Works, at Schenectady New York, in September, 
1906, and was then working on the same building with the plaintiff 
at the time of the accident: that witness was heating rivets and plain¬ 
tiff was bucking up, but they were not in the same gang': that 
witness was working one story above plaintiff: that about 10 or 
15 minutes after the whistle blowed at half /last twelve to go to 
work, he heard some one holler “Pick that man up” he looked 
and saw plaintiff lying right beneath him, and he went down 
as soon as he could. 

Q, Did you know at the time what the cause of the accident was? 
A. Well, right at the present time I didn’t. Before I went to work 
I knew what it was, because I saw a piece of board lying there about 
four or five feet long, that had been freshly broken. 

25 Dr. Charles M. Emmons was then called on behalf of the 
Plaintiff, and testified to his treatment of the plaintiff and the 

character and extent of his injuries. 

The counsel for plaintiff then announced his testimony closed 
except for further medical evidence; and counsel for the defendant 


14 


ANGELO SCHNEIDER VS. 


moved the court to instruct the jury to return a verdict for the de- A 
fendant, which motion was granted, and the court instructed the jury 
as requested, to which ruling and instruction the plaintiff, by his : 
counsel, then and there excepted and the exception was noted by the 
Justice presiding in his minutes: and the jury, in accordance with 
the instruction of the court returned a verdict for the defendant: 
and the plaintiff, by his counsel, presents to the court this his bill 
of exceptions, and prays that the same may be signed and sealed and 
made a part of the record, and it is accordingly done, now for then, 
this 21st day of December, A. D. 1907. « 

i 

(The Ruling of the Court.) 

The Court: The statute of New York differs from the common 
law in certain respects. Were it not for the statute the common law |- 
would govern the situation. At common law, the proposition being [• 
based upon the duty of the employer to furnish reasonably safe ! 
materials for the use of the employe, in order to make out a cause p 
of action against the employer it would be necessary to prove that ji 
this board was furnished by the employer and that the board was ; 
defective; and that the nature of the defect was such as that by the 
exercise of reasonable care the employer would have discov¬ 
ered it. ■ 

26 So that if we inquire whether or not the plaintiff has made j 
out a case independent of the statute, the proof must tend to 

the establishment, of that proposition; that is to say, there must be } 
evidence here tending to prove not only that this board was a defect- 
ive board but that the nature of the defect was such as that it was j 
patent. That is to say, that the employer would have discovered it £ 
if he had been reasonably careful in his observation of it. There is 
no evidence as to the condition of the board except what might be ^ 
derived from the fact that it broke. The question comes whether or 
not the doctrine of res ipso loquitur applies to that situation, whether ? 
or not from the mere fact that the board broke can be assumed that 
the board was defective. . ” 

The authorities are uniform to the effect that the doctrine of res 
ipso loquitur does not apply to that situation, and with respect par- 1; 
ticularly to the law of New York, it seems to be settled by the j 
Thatcher case, which the Court has already referred to, wherein it j 
was held that the doctrine res ipso loquitur did not apply to a case } 
where the constructed arch fell; so at common law there would be j 
a failure of proof upon that element, as to the defective condition j 
of the board, and there would be nothing which could justify the r 1 
submission of the case to the jury. ' j 

To the extent which the statute of New York seems to have 
changed the rule of the common law, touching the question of the * 
liability of the employer, it makes him practically an insurer in j 
respect to scaffolds; not only must he supply sufficient and appropri- 
ate material, not only must he see that the scaffold is safely con- 

structed, but he must exercise such supervision over it after 1 

27 construction, perhaps, as that it continues to be safe—but 
that law applies only to scaffolds; and there was a scaf- • 
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fold here which was safe as far as anybody knows. Therefore there 
is no reason to say that, when the employer did supply a scaffold 
upon which the other men were at work, and upon which this plain¬ 
tiff might have been as far as any proof goes to the contrary, when 
the employer did supply a scaffold and the scaffold was there 
and the scaffold was safe, I do not see how anybody could 
claim that they have violated the duty which the statute put upon 
them with respect to scaffolds. There is no reason to say that this 
loose board, lying to one side of what everybody would identify as 
the scaffold, was in itself a scaffold, nothing which tends to prove that 
it was placed to be walked on. 

Therefore I am unable to see on what theory the case could be sub¬ 
mitted to the jury for them to say whether or not the defendant has 
violated any duty it owed the plaintiff. On the broadest construc¬ 
tion of the evidence, as a matter of law there is no rule that I can 
see that, would have that effect. 

The Clerk will take the verdict for the defendant. 

DAN TIIEW WRIGHT, Justice. [seal.] 

We consent to the foregoing bill of exceptions. 

^Service of copy of plaintiff’s Bill of Exceptions in case of Schnei¬ 
der vs. American Bridge Company of New York, Law No. 49,119 
acknowledged this 7th day of December 1907. 

. * REGINALD S. HUIDEKOPER, 

Attorney for Defendant. 

28 Order for Transcript. 

Filed January 4, 1908. 

In the Supreme Court of the District of Columbia. ' 

At Law. 49119. 

Angelo Schneider, Plaintiff, 
vs. 

American Bridge Company op New York. 

4 

The Clerk of the Supreme Court of the District of Columbia, will 
please prepare the transcript of record, in this case on appeal 4o the 
Court of Appeals of the District of Columbia such transcript to con¬ 
sist of the pleadings and proceedings, and the Bill of. Exceptions 
filed therein. 

RICHARD P. EVANS, 

FRED H. BENSON, 

W. W. POULTNEY, 

Attorneys for Appellant. 

Memorandum. 

Time to file record in Court of Appeals extended to February 1, 
1908. 




16 ANGELO SCHNEIDER VS. AMERICAN BRIDGE CO. OE N. Y., ETC. 


29 Supreme Court of the District of Columbia. 

United States of America, District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme .Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
28 both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript in cause No. 49119 At Law, wherein Angelo 
Schneider is Plaintiff, and American Bridge Company of New York, 
a corporation, is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said Court, at the city of Washington, in said District, this l 
29th day of January, A. D. 1908. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. ) 
1861. Angelo Schneider, appellant, vs. American Bridge Company 
of New York, a corporation. Court of Appeals, District of Columbia. ? 
Filed Feb. 1, 1908. Henry W. Hodges, clerk. 
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Statement. 

On October 18, 1906, Angelo Schneider, the appellant, 
was injured as the result of a fall by the breaking of a 
board on the structural iron-work of a building, which was 
in the course of construction by the defendant, for the Gen¬ 
eral Electric Company in Schenectady, New York. The ap¬ 
pellant was a steel riveter, and had been working for the de¬ 
fendant with a riveting gang, consisting of three men be¬ 
sides himself, for three or four weeks preceding the accident. 
The building from which the plaintiff fell was 800 feet long, 
and only the steel structure was up in that part where the 
plaintiff was working. Upright iron columns supported and 
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were joined by large 18-incli girders, which were in turn 
connected by smaller floor beams, that ran at right 
angles to the girders. Two of the riveting gang had been 
working on a temporary scaffold, which they had swung in¬ 
side a girder at the corner of the building, while the “heater” 
was some distance away by himself. The plaintiff got upon 
an 18-incli girder, which was over the scaffold, and walked 
along it some distance to get a “club dolly.” He picked it 
up, and instead of turning around on the girder, stepped 
down about 18 inches on to a 12-inch plank that lay 
parallel to the girder, and across two iron beams which 
were joined perpendicularly to the large girder. The plank 
broke and precipitated the plaintiff 30 or 35 feet to the 
ground, causing the injuries complained of. There were 
other boards scattered across the beams. The plaintiff did 
not know who placed the board in question there and did 
not know how it came there. The foreman, Kelly, had 
shown him a pile of lumber in which there was suitable and 
ample lumber to put up all necessary stagings. The plank 
which broke was not a part of, or on, the scaffold, but was 
just laid on top of and across the floor beams, and any one 
who wanted to move it could do so. 

The plaintiff had helped tie up the scaffold, and had been 
working on it, but the board which broke was not on the 
scaffold, but some distance away, across the floor beams, and 
the gang often shifted the scaffold and carried boards which 
they used in the scaffold. It was not customary for the 
riveting gang to put boards over across tbe top of beams 
to walk on. 

The declaration contains two counts, the first of which 
alleges negligence in the defendant in placing the plank 
which broke in the position where it was, and the second in 
permitting such a defective plank to remain and be used in 
the building. There is no allegation in the declaration of 
any statutory liability, but the declaration seeks to hold the 
defendant on the ground of a common-law liability. After 
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the jury was sworn the plaintiff moved to amend his declara¬ 
tion by inserting therein provisions so as to bring the case 
within the Labor Laws and Employers’ Liability Act of New 
York. This motion was denied, and exception taken, and 
constitutes the appellant’s first assignment of error. 

At the trial, at the close of the plaintiff’s evidence, the 
court, on motion for defendant, instructed the jury to re¬ 
turn a verdict in favor of the defendant. This instruction 
was duly excepted to. This second assignment of error in¬ 
volves the question of whether, upon the evidence, the plain¬ 
tiff was entitled to go to the jury. 


ARGUMENT. 

I. 

The action of the court in refusing to permit the appellant 
(plaintiff below) to amend his declaration so as to bring his 
cause of action under the provisions of the Labor Law and 
the Employers’ Liability Act of the State of New York is 
the appellant’s first assignment of error. 

Under section 399 of the Code of the District of Columbia, 
the trial court has a very broad discretion, which should not 
be interfered with by this court, except- in cases to clear abuse 
of that discretion. The appellant, by his declaration, had 
made a presentation of the case which the appellee had pre¬ 
pared himself to meet at trial. Had the amendment which 
was sought been allowed, the appellee (defendant) would 
have had to prepare a new line of defense to meet a new case, 
of which the pleadings had given him no notice. Had such 
amendment been then allowed, the appellee, thus surprised, 
would have been required to defend a cause of action of 
which he had no notice until after the jury was sworn. 
To have permitted such an amendment after the jury was 
sworn would have imposed an injustice and hardship upon 
the appellee, so that the merits of the case would not have 
been fairly tried. 


$ 
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This court has repeatedly held that the allowance or re¬ 
fusal of an amendment to the pleadings by the trial court, 
is a matter resting in the sound discretion of the trial court, 
and is not reviewable by this appellate tribunal. 

In the case of Chunn vs. City & Sub. Rv., 23 App., 561 
and 562, the court said: 

“The grant or refusal of leave to amend is a power 
intrusted to the trial courts that injustice and hard¬ 
ship may be prevented, and the merits of the case 
fairly tried. Whether in the particular instance the 
leave should be granted or refused is a matter within 
the discretion of the trial court, and is not reviewable 
in tbe appellate court. German Evangelical Soc. vs. 
'Prospect. Ilill Cemctcrv. 2 App. D. 0., 310; Brown vs. 
Baltimore & 0. R. K Co., 6 App. D. C., 337, 342; 
Morris vs. Wheat, 11 App. T). C., 201.” 

In the case of Sell rot vs. Sehocnfeld, 23 App. D. C., 421, 
426, the court said: 

“The allowance or refusal of an amendment by 
the trial court is in the discretion of that court, and 
is not the subject of appeal, and there is nothing in 
Sec. 399 of the Code cited on behalf of the appel¬ 
lants. to make it mandatory on the courts to allow 
amendments. The provision is that the courts ‘shall 
have power’ to allow amendments upon such terms 
as seem best to them. This simply reposes a reason¬ 
able discretion in the courts.” 

In the case of German, etc., Soc. vs. Prospect Hill Ceme¬ 
tery, 2 App. D. C., 310, the court said: 

“For it is well-settled law—sufficiently well settled 
to be almost elementary—that the allowance or re¬ 
fusal of amendment is a matter in the sound discre¬ 
tion of the court below, and is not reviewable in the 
appellate tribunal.” 

In the case of Morris vs. Wheat, 11 App. I). C., 201, Mr. 
Justice Shepard, in affirming the judgment of the lower 
court, said: 
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“It is well settled that the granting of leave to 
amend is a matter of discretion in trial courts, the 
exercise of which is not subject to review on appeal.” 


It is submitted that the action of the trial court in re¬ 
fusing to allow an amendment on the eve of trial, and after 
the jury was sworn, is not such a flagrant abuse of the court’s 
discretion as to permit this court to review such action of 
the trial court. 

In the case of Ex parte Mansfield, 11 App. D. C., 558, it 
was held that a declaration cannot be so amended as to 
present an entirely new cause of action, though relating to 
the same subject-matter. 

In Schol field vs. Fitzhugli, 1 Cr. C. C., 108, it was held 
that the court will not give leave to amend the declaration 
by changing the action from case to covenant. 

The appellant in his brief contends that as the right of 
the plaintiff to recover is governed by the lex loci and not 
by the lex fori that matters of procedure, such as amend¬ 
ments, should in this case be governed by the laws of the 
State of New York. 

The Supreme Court of the United States in the case of 
Mexican Central Ry. vs. Pinkney, 140 IT. S., 194, said: 

“It is well settled that mere matters of procedure, 
such as the granting or refusing of motions for new 
trials, and questions respecting amendments to plead¬ 
ings, are purely discretionary matters for the con¬ 
sideration of the trial court, and, unless there has 
been gross abuse in that discretion, they are not re- 
viewable by this court on writ of error.” 


That matters of procedure, such as questions respecting 
amendments to pleas, are to be administered by the law of 
the forum is a too elementary principle to require the cita¬ 
tion of authorities. In addition to this, counsel for the ap¬ 
pellant is in error when he states, on page 5 of his brief, 
that “under the laws of New York, in which State this ac¬ 
cident happened, amendment of the declaration appears to 
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be a matter of right.” Such amendments are discretionary 
with the courts of New York, as in this jurisdiction. The 
following authorities substantiate this proposition: 

Martin vs. Home Bank, 110 N. Y., 190. 

Riner vs. Jones, 88 App. Div., 441. 

Rice vs. Coutant, 88 App. Div., 548. 

1 Supp. Ency. PI. & Pr., 524 (cases cited in note). 

In the case of Davis vs. New York, etc., Ry., 110 N. Y., 
040, the court said: 

“As the court had power, in the exercise of its dis¬ 
cretion, to allow this amendment, we have no juris¬ 
diction to review its discretion, and this appeal 
should, therefore, be dismissed.” 

It is, therefore, respectfully submitted that there is no 
merit in the appellant’s contention that the action of the 
trial court in refusing the amendment is reviewable by this 
tribunal; and even if such action of the lower court in the ex¬ 
ercise of its discretion is reviewable, it was under the cir¬ 
cumstances manifestly proper and should be affirmed. 


II. 

v 

The plaintiff failed to make out a case for the jury. 

A. : 

No Common-Law Liability. 

* 

Mewing the evidence in the light most favorable to the 
appellant, we find that he was employed in the riveting gang, 
on the steel construction of a new building; that it was the 
custom of the riveting gang to rig their own temporary scaf¬ 
foldings for which an ample supply of lumber was furnished 
by the appellee to put up all necessary stagings; that the 
board which broke was not part of the scaffold; that loose 
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boards lay in places across the iron beams of the building; 
that the appellant stepped down from an 18-inch girder on 
one of these loose boards, which was 12 inches wide; that 
the board broke and precipitated him to the ground, caus¬ 
ing the injuries complained of; that it was not shown who 
placed the board in question there, or that it had been so 
placed for any particular purpose; that the gang carried 
boards they used on scaffolds when they shifted the scaf¬ 
fold; that there was not shown to have been any defects in 
the board in question, or if there had been such a defect 
that it could have been discoverable by inspection; that there 
was no evidence whatever of the condition of the board, ex¬ 
cept what might be derived from the fact that it broke. 


(1) Duty of Master in Regard to Temporary Stagings or 

Platforms. 

At common law, “while the employer is bound to provide 
a safe place and safe machinery, in which and with which 

the employee is to work, and while this is a positive duty 

resting upon him, and one which cannot be avoided by 
turning it over to some employee, it is also true that there 
is no guaranty by the employer that the place and machinery 
shall be absolutely safe.” 

Patton vs. Texas & P. Ry. Co., 179 U. S., 658. 

“An important consideration often overlooked is 
whether the structure, appliance or instrumentality 
is one which has been furnished for the work in 
which the servants are engaged, or whether the fur¬ 
nishing and preparation of it is itself part of the work 
which they are employed to perform. If it .be the 

latter, then as well settled by our own decisions, the 

master is not liable.” 

Fraser vs. Red River Lumber Co., 45 Minn., 
235. 

Marsh vs. Herman, 47 Minn., 537. 
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In the case of Citrone vs. O’Rourke, 188 N. Y., 339-342, 
the court said: 

‘‘The rule that the master must provide a safe 
place for work only applies when the work and the 
place are not connected.” 

If the thing furnished the servant be a part of the very 
thing furnished the servant to work upon, to repair or finish, 
the latter is presumed to have notice of its unfinished state 
and assume the risk thereof, and the master does not owe 
the servant the duty to watch and have the various parts 
of the work then in progress in a secure condition for the 
servant to engage in his work. 

Allen vs. Galveston, II., etc., R. Co., 14 Tex. Civ. 
Ap., 344. 

Arnold vs. Eastern Freight Car Heater Co., 176 

Mass., 135. 


The record shows that the erection of the scaffold, which 
was a temporary appliance and a mere detail of the general 
employment, was part of the work which the riveters—of 
which the appellant was one—were required to do, and 
that the appellee had furnished ample material to put up 
all necessary stagings. Under such circumstances it has 
been held that any negligence in its construction, either in 
the selection of materials from those furnished hv the master 
or the want of skill in competent employees in putting the 
scaffold together, would not be the negligence of the master— 
not- the neglect of a duty owed by the employer to the em¬ 
ployee. 

Oelschlegel vs. C., etc., Rv. Co., 73 Minn., 327. 

. Kimmer vs. Weber, 151 N. Y., 417. 

Olson vs. Nixon, 61 N. J. L.. 672. 

Swain vs. Brooklyn Asphalt Co., 57 App. Div., 56. 

Kerr-Murrav Mfg. Co. vs. Hess, 98 Fed., 56 (Cir. 
Ct, A.). 

McCone vs. Gallagher, 16 App. Div., 272. 
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Stuart vs. Ferguson, 9 Am. Neg. Rep., 132. 

Butler vs. Townsend, 126 N. Y., 105. 

Swain vs. Brooklyn, etc., Asphalt Co., 57 App. Div., 
56. 

Kelly vs. Norcross, 121 Mass., 508. 

Brady vs. Nor cross, 172 Mass., 331. 

Adasken vs. Gilbert, 165 Mass., 445. 

Jones vs. St. Louis Co., 43 Mo. App., 398. 

Callan vs. Bull, 113 Cal., 593: 

“If the preparation of the appliance is part of the 

work which the servant is required to perform, the 

master is not liable for anv defect in its preparation.” 

! 

The law has drawn “a plain distinction between places 
prepared by the master through the agency of one class of 
servants for the occupancy of another class, in some em¬ 
ployment to be therein carried on, and places prepared for 
temporary use in the erection of a building by those em¬ 
ployed for that work. The latter arc not places in which 
to work in the ordinary sense of the term, but instrumentali¬ 
ties which the workmen themselves provide as a means for 
carrying on the work they are employed to do.” The serv¬ 
ant assumes the risk of any defect in such instrumentalities, 
and cannot hold the master responsible for an injury re¬ 
sulting therefrom. 

Lambert vs. Missouri Pulp Co., 72 Vt., 278, 284. 

Stuart vs. Ferguson, 9 Am. Neg. Rep., 132, Affirming 
52 App. Div., 317. 

Allen vs. Galveston, etc., Ry. Co., 14 Tex. Civ. App., 
344. 

In the case of Garrow vs. Miller, 72 Vt., 284, the court 
said : 

“The staging built and used by employees in 

erecting a building is not a place provided by the 

master for his servants to work in, but an instra- 

2 i 
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mentality provided by the servants as a means of 
carrying on the work they have undertaken to do.” 

In the case of Judson vs. Olean, 116 N. Y., 655, the court- 
said: 

“The platform upon which the servant is directed 
to stand, we have treated, not as a place, but as an 
instrument or appliance of the work.” 


Kerr-M array Mfg. Co. vs. Hess, 98 Fed., 56-59 
( G . C. A.) : 

Thayer, Cir. J., in delivering the opinion, said: 


‘‘With respect to the building of ordinary scaffold¬ 
ings and other simple structures of this nature, 
which laborers and mechanics are in the habit of 
constructing for themselves, because the construction 
thereof does not require the exercise of more skill or 
scientific knowledge than is usually possessed by the 
oidinary laborer or artisan, the master is under no 
obligation to do more than to supply a sufficient 
quantity of material which is reasonably well adapted 
for the making of such structures, and that he is 
not responsible for an injury to one of his servants 
which is occasioned through the fault of a fellow- 


servant. who erects the structure insecurely, or who 
selects a defective piece of timber and places it therein 
ichcn there is an abundance of sound timber at hand 
which might be selected and used. An allusion is 


made to this principle, by this couiH, in a recent 
case (Manufacturing Co. vs. Johnson, * * * 89 

Feck, 677, * * * ) , and it has also been recognized 
by other courts (Colton vs. Richards, 123 Mass., 484, 
487; Ross vs. Walker, 139 Pa. St., 42; Bowen vs. Ry., 
95 Mo., 268, 277; Sims vs. Barge Co., 56 Minn., 68; 
Marsh vs. Herman. 47 Minn., 587-539; Beesley vs. 
F. W. Wheeler & Co., 27 L. R. A., 266, 103 Mich., 
196; McKinney, Fel. Ser., p. 77; Slier. & R., Neg. 
(5th Ed.), § 195). 
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McCone vs. Gallagher, 16 App. Div 272: 

This is an excellent case reviewing the New York authori¬ 
ties and carefully distinguishing between a case where a 
master furnishes a scaffold as a completed structure and the 
servant building the scaffold on which to work as the con¬ 
struction progresses. The plaintiff, a carpenter, was em¬ 
ployed in the erection of a New York armory, and was in¬ 
jured by the fall of the scaffold, occasioned by the breaking 
of a timber used in support thereof. Scaffold was on the 
interior of the building. 

The court reviews the cases of Benzing vs. Steinway & 
Sons, 101 N. Y., 550; Butler vs. Townsend, 126 N. Y., 107; 
Griffiths vs. N. J. and N. Y. B. R. Co., 8 Misc., 3, affirmed 
in 149 N. Y., 595, without opinion; Kimmer vs. Weber, 151 
N. Y., 418. 

In quoting from the Butler case the court said: 

“Now the evidence in this case demonstrates that, 
as between the master and his servants, it was the 
duty of the servant, not of the master, to erect the 
staging. That was the uniform rule and unbroken 
custom, which everybody understood and upon which 
everybody acted. It was a detail of the servants' 
work and a duty of the operatives which they and 
not the master were bound to perform.” 


In quoting from the Kimmer case, the court said: 

“It is not enough to prove that the scaffold gave 
way under the circumstances, resulting in an injury, 
or that it was in fact defective, unless it is made to 
appear that this was the proximate result of some 
omission of duty on the part of the defendants or 
their foreman. If they furnish suitable materials 
for the construction of a proper platform, and the 
workmen themselves construct it in accordance with 
their own judgment, the defendants were not liable 
for the manner in which they used the matenals so 
furnished 
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The opinion in the McCone vs. Gallagher, 16 App. Div., 
case continues (page 279): 

“Where an employer employs mechanics to do a 
certain amount of work, the doing of which requires 
the use of scaffolds, which it is a part of the work of 
the mechanics so employed to construct, and the 
employer furnishes proper materials with which to 
construct the scaffold, the negligent use of such ma¬ 
terials, either by improperly uniting them together 
or by selecting materials not proper for the. particular 
use for which they are selected, whereby one of such 
mechanics is injured, as the accident was not the re¬ 
sult of the neglect of a duty that the master owed his 
employees, the master is not liable; and that, to es¬ 
tablish a cause of action for such an injury, the 
plaintiff must prove, in addition to the fact that there 
was negligence in the selection of the materials for 
the building of the scaffold', the additional fact that 
the master, or some one that stood in the relation of 
representative of the master, assumed to construct 
the scaffold, and then directed the employees to use 
it as a constructed scaffold.” 

ij* 5^ 

“Where, however, the employee, as part of the work 
that he has to do, is to construct the scaffold out of 
the materials furnished by the employer, and the 
employer furnishes proper materials for that pur¬ 
pose, and such employee, either by negligence in put¬ 
ting the materials together or selecting the materials, 
erects an unsafe appliance which results in an injury 
to one of those employed to do the work, the neglect 
is not that of the master 

\ 

# -k ;jc % ^ 

(Page 281:) 

“It is quite clear that this is not a case where an 
employer undertook to furnish to his employees a 
completed scaffold as an appliance with which to do 
work that they were employed to do, but that part 
of the work which the employees were employed to 
do was the construction of the scaffold; and the em¬ 
ployer having furnished proper materials with which 
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to construct the scaffold, any negligence in its con¬ 
struction, either in the selection of 'materials from 
those furnished hi/ the employer, or want of skill in 
putting the scaffold together,'would not he the negli¬ 
gence of the -master—not the neglect of a duty owed 
by the employer to his employees” 

* * * * * * * 

(Page 282:) 

‘‘The question is not so much as to whether the 
particular neglect or negligence which selected this 
improper piece of timber and placed it in this posi¬ 
tion was the negligence of a fellow-servant, as to 
whether if was the duty of the master, as master, 
to furnish these carpenters, employed by him to do 
carpenter-work, which work involved the placing of 
these timbers in the position in which they were 
• placed, a completed structure or scaffold for the pur¬ 
pose of doing the work.” 

'k 'J* 

(Pago 283:) 

“lie, (plaintiff) says he considered this scaffold 
as perfectly safe and went upon it. not using the 
scaffold itself, lmt simply using these timbers upon 
which to place planks to stand on, moving the planks 
along as the work progressed. Suppose one of these 
plunks which he had used in this way had broken and 
injury had resulted therefrom, it is clear that the 
master would not have been liable” 

The court, in quoting from the Butler case, at page 284, 
said: 

“Now, the evidence in this case demonstrates that, 
as between the master and his servants, it was the 
duty of the servants, not of the master, to erect the 
staging. * * * It was a detail of the servants’ 

work, a duty of the operatives, which they and not 
the master were hound to perform.” 

The opinion terminates with the expression: 

“When the court expressly decide that a certain 
act is not the duty of a master, but is a mere detail 



of employment, whereby the workmen themselves 
are to do the work, the improper performance of 
which involves no violation of any duty which the 

f 

master owed to his employee, we are bound to apply 
this rule thus expressly again and again stated by the 
Court of Appeals in the decision of this case; and, 
applying that rule, it is clear that this accident did 
not occur in consequence of the negligence of the 
master in the performance of any duty which he owed 
his employees.” 


Armour v. Hahn , 111 V. S. } old: 

The Supreme Court of the United States in this case an¬ 
nounced the doctrine that the obligation of a. master to pro¬ 
vide reasonably safe places for his servants to work upon 
does not obliye him to keep the building which they are 
employed in erecting in a safe condition at every moment 
of their work, so long as its safety depends on the due per¬ 
formance of that work bv them and their fellow-servants. 

t 

The plaintiff, a carpenter, was employed by defendant in 
the erection of a new building. lie had been working at 
one end of the roof and was then set to work bv the foreman 
upon a cornice at the other end. The cornice was supported 
by sticks of timber passing through the wall, projecting 
lb inches through a thirteen-inch wall, which was to be 
bricked up ultimately over the timbers; but at the time of 
the accident the brick-work had been elevated merely to the 
top of timbers. The foreman of carpenters (but not of 
bricklayers) directed defendant and another to take a joist 
to the end of the cornice and push it out to the end of the 
projecting timbers. In so arranging the joist plaintiff 
stepped on the projecting part of one of the timbers, which 
gave wav, wherebv lie fell and was hurt. The court said: 


“This court is of the opinion that the circuit court 
erred in not rendering judgment for the defendant 


on his demurrer to the plaintiff s evidence. 

“There was no evidence tending to prove any negli¬ 
gence on the part of the firm of which the defendant 
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was a member, or of their superintendent, or of the 
foreman of the gang of carpenters. The obligation 
of a master to provide reasonably safe places and 
structures for his servants to work upon does not 
impose upon him the duty, as towards them, of keep¬ 
ing a building, which they are employed in erecting, 
in a safe condition at every moment of their work, 
so far as its safety depends on the due performance 
of that work by them and their fellows. The plain¬ 
tiff was not a minor, employed in work which was l 
strange to him, but was a man of full age, engaged 
in ordinary work of his trade as a carpenter. The 
evidence tended to show that he and one of his com¬ 


rades were directed by their foreman to push the 
joist out on the projecting sticks of timber, not that 
lie told them to go out themselves. The projecting 
timber on which plaintiff placed his foot was inserted 
in a wall which was in the course of being built and 
which at the time had been bricked up only so far 
as to be on a -level with the upper surface of the tim¬ 
ber. The usual course, as the plaintiff himself testi¬ 
fied, was to put the timber in, and leave it in that way 
temporarily, and afterwards build the wall up over 
it. It is not pretended that the stick of timber was 


in itself unsound or unsuitable for its purpose. If it 
■teas at the time insecure, it was either by reason of 


the risks ordinarily incident to the state of things in 

*/ o 


the unpunished condition of the building; or else by 


reason of some negligence of one of the carpenters 
or bricklayers, all of whom were employed and paid 
by the same master and were working in the course 


of their employment at the same place and time, with 
an immediate common object, the erection of the 
building, and therefore, within the strictest limits of 


the rule of law upon the subject, fellow-servants, one 
of whom cannot maintain an action for injuries 
caused by the negligence of another against their 
common master. Hough v. R. Co., 100 U. S., 218 
(25, 612); Randall v. R. R. Co., 109 U. S., 478 (27, 
1003).” 


Such is the well-settled law as to the non-liability of a 
master w T ho furnishes ample material and proper workmen, 
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and then leaves the duty of erecting temporary stagings or 
platforms to the workmen themselves. The injury here com¬ 
plained of was not, however, due to the breaking of the 
scaffold, but to the breaking of a loose hoard which lay 
across (he iron floor beams, which could he moved or shifted 
at will. It was not shown who placed this hoard there, or 
for what purpose, or that the defendant had any knowledge 
of its being in the position. The plaintiff testified that ho 
did not know how the hoard came to he there. The only 
evidence which can account for the hoard in question being 
where it was showed that the scaffolds were shifted from 


place to place as the work progressed, and for that purpose 
the hoards were carried from one place to another. There 
were loose hoards scattered along the building across the 
beams, and of all of this the appellant had knowledge and so 
testified. 


The case before the court is much.stronger for the ap¬ 
pellee than it would have been had the accident happened, as 
a result of the breaking of the scaffold, for which, under the 
authorities, the master would not be liable. As was said 
in the case of [McCone r.v. Gallagher, 10 App. Div., 280: 


“lie [plaintiff] says lie considered this scaffold as 
perfectly safe and went upon it, not using the scaf¬ 
fold itself, but simply using those timbers upon 
which to place planks to stand on. moving the 
planks along as the work progressed. Suppose one 
of these planks he had list'd in (his way had broken 
and injury had resulted therefrom, it is clear that 
the master would not have been liable.” • 


In the case of Ross n «. "Walker, 109 Pa. St., 42, the court 
said: 


“The inquiry is, was it the employer's duty, after 
having provided materials ample in quantity and 
quality, to supervise the selection of every stick out 
of the mass for every purpose? To state this question 
is to answer it. This was not his duty.” 
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(2) The Law Imposes on the Master no Duty of Inspection 

of Temporary Stagings. 

The appellant contends that the appellee was required to see 
to it, and that the scaffolds and other similar appliances of 
a temporary character erected by the workmen themselves, as 
the work progressed, were safe and sound, and not defective 
and dangerous. It is respectfully submitted that there is no 
such duty imposed upon the master. 

In the case rtf Armour vs. Hahn, 111 U. S., 313 (supra), 
the Supreme Court of the United States said: 

“The obligation of the master to provide reasonably 
safe places and structures for his servants to work 
upon does not impose upon him the duty, as to¬ 
wards them, of keeping a building, which they are 
employed in erecting, in a safe condition at every 
moment of their work, so far as its safety depends 
on the due performance of that work by them and 
their fellows.’ 7 

In the case of Allen vs. Galveston, etc., Ry. Co., 14 Tex. 
Civ. App., 344, the court said: 

“Ordinarily the master owes his servants the duty 
of inspection or reasonable care in furnishing him 
safe and suitable means for performing his work. 
The rule has no reference to the safety and condition 
of the thing the servant is employ eel to repair and 
complete, as stated in Carlson vs. Ry., 28 Pac., 497.” 

In the case of Jennings vs. Iron Bay Co., 47 Minn., Ill, 
the court said: 

“The defendant corporation cannot be declared 
guilty of negligence, unless we hold its duty to have 
been to see that the planks which it had furnished, 
suitable in quantity and quality for the purpose, were 
kept exactly in the place at all times, notwithstand¬ 
ing the fact that they were liable to he shifted by the 
men from point to point as needed, and were also 
subject, continually, to inadvertent displacement, the 
3 






is 


natural result of tlie manner in which they were laid 
down and used. No such degree of care was required 
of the defendant.” 

In the case of Ross vs. Walker, 139 Pa. St., 42, it was 
held error to refuse to instruct the jury that if they found 
the defendant put the work in charge of a competent fore¬ 
man, and provided suitable materials for the scaffolding of 
sufficient quantity, then he was guilty of no negligence, and 
the verdict must he in his favor. The court said: 

“The inquiry is, "Was it the employer’s duty, after 
having provided materials ample in quantity and 
quality, to supervise the selection of every stick out 
of the mass for every purpose? To state this ques¬ 
tion is to answer it. This was not his duty.” 

(J) Contributory Negligence of Plaintiff. 

The testimony shows further that the plaintiff and his 
fellow-workmen were shown where they could get the proper 
material to put up all necessary scaffoldings. Had there 
been any defect in the hoard which broke, the plaintiff him¬ 
self could have, by a glance, discovered such defect before 
trusting his weight to it. In not doing so he failed to use 
that degree of care and caution for his own safety which the 
law requires. “The Employers’ Liability Act has not 
changed the general law with respect to contributory negli¬ 
gence.” 

Chrisholm vs. Manhattan Ry. Co., 116 App. Div., 
320. 

Wilson vs. N. Y. Mills, 107 App. Div., 99. 

(4) Res ipsa loquitur Not Applicable. 

The doctrine of res ipsa loquitur is not applicable to this 
case. Under the above facts and authorities cited, the 
master neglected no duty which he owed to his servant. 
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The Supreme Court of the United States in the case of 
Patton vs. Texas & P. R. Co., 179 U. S., 658, 663, said: 

“The fact of accident carries with it no presump¬ 
tion of negligence on the part of the employer; and 
it is an affirmative fact for the injured employee to 
establish that the employer has been guilty of negli¬ 
gence; the evidence must point to the fact that he 
was. And where the testimony leaves the matter 
uncertain and shows that any one of half a dozen 

%j 

things may have brought about the injury, for some 
of which the employer is responsible and for some 
of which he is not, it is not for the jury to guess be¬ 
tween these half a dozen causes and find that the 
negligence of the employer was the real cause, when 
there is no satisfactory foundation in the testimony 
for that conclusion. If the employee is unable to 
adduce sufficient evidence to show negligence on the 
part of the employer, it is only one of the many cases 
in which the plaintiff fails in his testimony; and no 
mere sympathy for the unfortunate victim of an ac¬ 
cident justifies any departure from settled rules of 
proof resting upon all plaintiffs.” 

A servant is not entitled to have his case submitted to the 
jury, unless he introduces, in addition to the fact of the 
occurrence of the accident, some specific testimony which 
fairly shows the employer was guilty of negligence. 

Purdey vs. AVestingliouse El. Mfg. Co., 197 Pa. St., 

257. 

Labatt, Master and Servant, § 835. 

Haughty vs. Thatcher, 89 App. Div., 375 (infra), 
and cases heretofore cited. 

B. 

Statutes of New York are Inapplicable. 

The declaration in this case seeks to allege the cause of 
action at common law, and it contains no reference to the 
New York statutes rendering a master liable, under certain 
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circumstances, for an injury to a servant. The case is one, 
therefore, that must he considered solely under the common- 
law doctrine. If the breaking of the plunk was such as to 
create a liability under the statute, it would have been nec¬ 
essary for the plaintiff to frame his declaration on the statute 
on which he relies, and prove his case in accordance there¬ 
with at trial. This lie has failed to do. 

One of the requirements of the Employers 5 Liability Act 
of 1902, quoted from in the appellant's brief, is that notice 
of the accident should be given the employer in order to 
maintain a suit under the statute. Nowhere in the declara¬ 
tion is it averred that such notice was given, or that the 
statute was to be relied upon at trial. It is a condition 
precedent to maintain a cause of action under the statute 
that the notice therein provided for should be alleged in the 
complaint. 

In Johnson vs. Loach, 83 App. Div., 351-355, the court 
said: 

“This court has recently, in Ginaelile vs. Rosen¬ 
berg (80 App. Div.. 541), said: ‘Chapter 600 of the 
Laws of 1902 in terms makes the giving of notice a 
condition precedent to the maintenance of the action; 
and a statement that such notice was given is made 
an essential averment of the cause of action. The 
fact that such notice was given, therefore, should be 
averred in the complaint. 5 * * * ‘In this class 

of cases the giving of notice as required by the law 
of 1902 is a condition precedent to the maintenance 
of the action, and it is therefore necessary both to al¬ 
lege and to prove it.’ ” 


The Labor Law of New York (Laws 1897, eh. 415), re¬ 
ferred to on page 6 of Appellant s Brief, has no application, 
in that it restricts liability to “scaffolds, hoists, stays, ladders 
or other mechanical contrivances which are unsafe, 55 etc. But 
it cannot be claimed that the facts shown at.the trial bring 
this case within the statute. The accident did not happen 
from the unsafe condition of the scaffold or any part thereof. 
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So far as the testimony shows, the scaffold itself was per¬ 
fectly safe, and some distance away from the plank, which 
broke. To ask the question, “Is a loose plank which lias 
been temporarily lain across the steel beams (by whom and 
for what purpose it is not shown) a scaffold, hoist, stay, 
ladder, or other mechanical contrivance?” is to answer it. 
Surely it needs no argument to demonstrate that it is not. 

The Labor Law of 1897, giving a remedy to a servant in¬ 
jured while working on a scaffold, refers to a completed 
scaffold — 

Sohapp vs. Bloomer, 181 N. Y., 125; 

Haughty vs. Thatcher, 89 A])]). Div., 875; 

Ebbitt vs. Millikin, 108 App. Div., 211, 
not a board “to be shifted from place to place.” 

In the case of Con lev vs. Lackawanna Iron & Steel Co., 

♦ 

94 App. Div., 149, it was held that where a certain plat¬ 
form, which caused the injury complained of, was not itself 
to bo considered a scaffold within the meaning of the 
statute, the ruling as laid down in Butler vs. Townsend, 126 
N. Y., 105, should apply to the facts of the case under which 
the master was held not liable. 

Haughty vs. Thatcher, 89 App. Div., 875: 

Plaintiff was engaged in employment of defendant in 
construction of a building. He was putting in a terra-cotta 
arch, which required the use of a temporary arch to support 
the one being built. The accident occurred by the tem¬ 
porary arch falling while plaintiff was standing on it, en¬ 
gaged in setting the terra cotta. It was testified to that the 
men were in the habit of standing on the temporary arch 
instead of upon the scaffold while laying the bricks. The 
court, after holding the doctrine of res ipsa loquitur did not 
apply, said: 

“The learned counsel for the plaintiff claims that 
the temporary arch is to be regarded as a scaffold 
within the meaning of section 18 of the Labor Law 
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(Laws of 1897, chap. 415), and that the negligence 
of the defendant is, therefore, to be assumed from 
the mere fact that it fell. 1 do not think that the 
temporary arch can be so regarded. Its primary 
purpose was to support and shape the permanent 
arch until that arch should be set and hardened suffi¬ 
ciently to justify the removal of the temporary struc¬ 
ture. It no more became a scaffold because of the 
habit of men stepping on it while at work, than 
would a wall or beam temporarily constructed to hold 
some part of the structure during its creation, because 
it might be used bv men to steady or sustain their 
weight for personal convenience in working. * * * 
1 think that for the purposes of this case the tem¬ 
porary arch may be fairly regarded as neither a 
place nor an appliance furnished by the plaintiff to 
work in or with, hut that during the time that it was 
designed to remain in place to shape and support the 
final structure it should be regarded as a component 
part of the building within the rule of Stonebridge 
vs. Brooklyn City R. R. Co. (9 App. Div., 129, 182, 
188). But whether it may be so regarded or not, it 
seems to me quite clear that it is not a scaffold or 
any cognate contrivance within the ordinary mean¬ 
ing of section 18 of the Labor Law, and that its em¬ 
ployment as a personal support by the plaintiff was 
incident and not primary, both in actual use by him 
and in intention bv the master.'" 


In Alger and Slater on The New York Employers’ Lia¬ 
bility Act (2d edition, 1907), it is said: 

‘‘While the rule as to scaffolding has been changed 
by the Labor Law, chapter 415 of the Laws of —, 
section 18 (see Chaffee vs. Erie R. R. Co., 08 App. 
Div., 578 ; McLoughlin vs. Eidlitz, 50 App. Div., 
518 ), the general statement in this case on the non¬ 
liability of the master for so-called details, ’ appliances 
and instrumentalities of the work is still good law 
(Litchfield vs. B. P. & P. Ry. Co., 48 App. Div., 1; 
I)e Vito vs. Crage, 105 N. Y., 378; Golden vs. Sieg- 
hardt, 33 App. I)iv., 161; Fink vs. Slade, 66 App. 
Div., 105; Leavitt’s Code of Negligence, 69-41, and 
eases).” 




The Employers’ Liability Act (Laws of 1902, eh. 600) 
restricts the negligence of the employer to a “defect in the 
condition of the ways, works and machinery connected with 
or used in the business of the employer.” Though, after 
careful research, counsel does not find that the term “ways, 
works and machinery” has been defined by the courts of 
New York, similar statutes in other States have been con¬ 
strued which conclusively show that the facts in the case do 


not bring it within the purview 


of the Employers’ Liability 


Act of New York. 

In Bellegarde vs. Union Bag & Paper Co., 90 App. Div., 
577, the court, after quoting the N. Y. 1902 Employers’ 
Liability Act, said: 


“In 1880 the English Parliament enacted the Em¬ 
ployers’ Liability Act * * * and in turn in 1887, 
the State of Massachusetts enacted a substantial copy, 
and in 1902 the legislature passed our own act, prac¬ 
tically the same as those acts in all its essential fea¬ 
tures. 


Hr f 


The language of the English and Massachusetts 
acts is almost identical with the provisions of our stat¬ 
ute quoted above. The States of Indiana, Alabama 
and Colorado also enacted prior to our own, statutes 
all or many of the provisions of the original acts. 
The courts of England and Massachusetts, by numer¬ 


ous decisions, have interpreted the language of the 
act and defined its scope and effect, and the interpre¬ 
tations put upon it by those courts before our statute 
was passed, even if not binding upon us, are entitled 
to great weight as throwing light upon the intention 
of our own legislature in enacting the law.” 


In the case of Burns vs. AVasliburn, 160 Mass., 457, it was 
held that a temporary staging, put up by the masons in the 
employ of a contractor for the purpose of erecting a building 
on the land of a third person, is not a part of the employer’s 
“ways” or “works” within statute 1887, c. 270, sec. 1, c. 1. 
The court said: 
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(Laws of 1897, chap. 415), and that the negligence 
of the defendant is, therefore, to be assumed from 
the mere fact that it fell. 1 do not think that the 
temporary arch can be so regarded. Its primary 
purpose was to support and shape the permanent 
arch until that arch should be set and hardened suffi¬ 
ciently to justify the removal of the temporary struc¬ 
ture. It no more became a scaffold because of the 
habit of men stepping on it while at work, than 
would a wall or beam temporarily constructed to hold 
some part of the structure during its creation, because 
it might be used by men to steady or sustain their 
weight for personal convenience in working. * * * 
1 think that for the purposes of this case the tem¬ 
porary arch may be fairly regarded as neither a 
place nor an appliance furnished by the plaintiff to 
work in or with, but that during the time that it was 
designed to remain in place to shape and support the 
final structure it should be regarded as a component 
part, of the building within the rule of Stonebridge 
as*. Brooklyn City K. it. Co. (9 App. Div., 129, 132, 
13)3). But whether it may be so regarded or not, it 
seems to me quite clear that it is not a scaffold or 
any cognate contrivance within the ordinary mean¬ 
ing of section 18 of the Labor Law, and that its em¬ 
ployment as a personal support by the plaintiff was 
incident, and not primary, both in actual use by him 
and in intention bv the master." 

L 


In Alger and Slater on The New York Employers’ Lia¬ 
bility Act (2d edition, 1907), it is said: 

‘‘While the rule as to scaffolding has been changed 
by the Labor Law, chapter 415 of the Laws of —, 
section IS (see Chaffee as*. Erie lL R. Co., 68 App. 
Div., 578; McLoughlin as-. Eidlitz, 50 App. Div., 
518), the general statement in this case on the non¬ 
liability of the master for so-called details, appliances 
and instrumentalities of the work is still good law 
(Litchfield as*. B. P. & P. Rv. Co., 43 App. Div., 1; 
Do Vito as*. Crage, 165 N. Y., 378; Golden vs. Sieg- 
liardt, 33 App. Div., 161; Fink as. Slade, 66 App. 
Div., 105; Leavitt’s Code of Negligence, 69-41, and 
cases).” 
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The Employers’ Liability Act (Laws of 1902, ch. 600) 

restricts the negligence of the employer to a “defect in the 

condition of the ways, works and machinery connected with 

or used in the business of the employer.” Though, after 

careful research, counsel does not find that the term “ways, 

works and machinery” has been defined by the courts of 

». ■ * 

New York, similar statutes in other States have been con¬ 
strued which conclusively show that the facts in the case-do 
not bring it within the purview of the Employers’ Liability 
Act of New York. 

Tn Bellegarde vs. Union Bag & Paper Co., 90 App. T)iv., 
577, the court, after quoting the N. Y. 1902 Employers’ 
Liability Act, said: 

“Tn 1S80 the English Parliament enacted the Em¬ 
ployers’ Liability Act * * * and in turn in 1887, 
the State of Massachusetts enacted a substantial copy, 
and in 1902 the legislature passed our own act, prac¬ 
tically the same as those acts in all its essential fea¬ 
tures. 

“The language of the English and Massachusetts 
acts is almost identical with the provisions of our stat¬ 
ute quoted above. The States of Indiana, Alabama 
and Colorado also enacted prior to our own, statutes 
all or many of the provisions of the original acts. 
The courts of England and Massachusetts, by numer¬ 
ous decisions, have interpreted the language of the 
act and defined its scope and effect, and the interpre¬ 
tations put upon it by those courts before our statute 
was passed, even if not binding upon us, are entitled 
to great weight as throwing light upon the intention 
of our own legislature in enacting the law.” 

In the case of Burns vs. Washburn, 160 Mass., 457, it was 
held that a temporary staging, put up by the masons in the 
employ of a contractor for the purpose of erecting a building 
on the land of a third person, is not a part of the employer’s 
“ways” or “works” within statute 1887, c. 270, sec. 1, c. 1. 
The court said: 




‘‘We arc of the opinion that these words in the stat¬ 
ute refer to ways or works of a permanent character, 
such as are connected with or used in the business of 
an employer; and that they do not apply to a tem¬ 
porary structure, like the staging in question, erected 
on the land of a third person.” 


In the case of Reynolds vs. Barnard, 1G8 Mass., 22(3, it 
was held that a temporary staging, put up by workmen en¬ 
gaged in slating the roof of a building, is not part of the 
employer's “'wavs, works or machinery” within the meaning 
of St. 2887, c. 270, sec. 1, cl. 1. The court said: 

“As held in Burns vs. Washburn, 1(30 Mass., 457, 
and in Adasken vs. Gilbert, 165 Mass., 443, a tempo- 
,1. . rgry staging of this kind, put up by the workmen 

7 th*emsel-yc| for the use of a particular job, is not 
f within'the term ‘ways, works or machinery.’ ” 


In the case of Adasken vs. Gill)ert, 165 Mass., 443, it was 
held that a staging which consisted of a ladder with boards 
placed along the rungs was made by employees themselves. 
The court said: A' 


“A temporary staging of this kind is not within the 
term ‘ways, works or machinery’ in the statute. 
Lvncli r*r. Alien, 160 Mass., 248; Burns vs. 'Wash¬ 
burn, 160 Mass., 457: Carroll r*. Willeutt, 163 Mass., 
221 .” 


It is therefore respectfully submitted that the judgment 
herein appealed from should be affirmed. 

John G. Capers, 

Reginald S. IIuidekoper, 

Attorneys for the Appellee. 
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